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Small Claims Court Step by Step
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The following information is based on my experiences in
having initiated more than 100 Small Claims Court actions.
In 90 cases, the defendant did not show up or provide a
defense. In the remaining cases, the defendant did not bring
an attorney. In only two cases was a counterclaim made, and
each was dismissed as being without merit.

Using one’s state/county Small Claims Court (SCC) may
help you put the money you worked so hard for where it
belongs ~ in your pocket. However, it turns out that the mech-
anisms for using the SCC belong to all the people. Because of
this, the tools that you are relying on to collect an unpaid bal-
ance, are the very same ones that will guide your creditors in
their efforts to collect on any past due bills that you might
owe them. The SCC is an incisive tool, cutting straight to the
core of an issue. For those who are not fearful of confronta-
tion or a counterclaim, but instead are guided in their actions
by “the principle of the thing,” injtiating an SCC action is the
ideal means by which to accomplish your goal.

Before jumping into the fray, it is usually best to deter-
mine when it is not appropriate to initiate an action in SCC.
Some of the more common reasons are:

¢ The dollar amount you are claiming to settle for the ser-
vices you provided is in excess of the dollar amount
allowed for by state law (ie, $3,000 in N, $2,000 in NJ,
and $2,500 in Conn) and you don’t want to settle for less.

* Your former patient, now the debtor, has no assets, is not
employed, has no property, has no car or checking
account, or has already named you as a creditor in his dec-
laration of bankruptcy action.

* You may be vulnerable to a counterclaim having some
substantive merit; in other words, you may be vulnerable
to a countersuit in malpractice.

e There may be a valid defense, a justifiable reason, for the
nonpayment, which, if the defendant were to document it
at a hearing, would allow him to prevail. This might take
the form of a claim for breach of promise or contract.

¢ You don’t have an accurate home or work address for the
debtor and you’re not willing to spend $100 for “a skip-
trace” agency to locate your debtor’s residence or place of
employment. The minimum fee is $25 to initiate a search
whether it is successful or not.

e It doesn’t bother you to lose the amount of money
involved; or, it’s not worth the time and/or trouble to file
suit to collect it.

* Your administrative records, such as financial documents
or contracts, as well as your clinical records are not suffi-
cient to allow you to prove your claim.
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» You are pleased with the past performance of your collec-
tion agency/attorney and don’t mind giving them a hefty
percentage of the money you worked so hard for.
Assuming none of the above apply, there often comes a

time for many of us when we believe it is not only futile to
continue with our in-office collection efforts but also that we
are being manipulated by the financially responsible party
who is not paying us. Each of us has a threshold that when
crossed galvanizes us to act. For some of us this threshold is
very low. For example, one practitioner may initiate a claim
when the debtor refuses to return the last three telephone calls
made regarding the outstanding balance for professional ser-
vices rendered. Another practitioner may be incited to file a
claim only after the debtor fails to respond to multiple col-
lection letters over a period of several months. Regardless of
what your particular breaking point is, it is imperative to
develop good fiscal management by having in place sound
office policies to delineate that point in time at which collec-
tion efforts will cease and legal action will begin.2

Okay, your threshold has been crossed, and you wish to
initiate an action to collect your fee. We must first assume
that the statute of limitations, the time limit within which you
are legally allowed to initiate a claim based on a contract
(your truth-in-lending statement), has not run out. The second
assumption is that you have a legitimate claim to the money
you are owed for the professional services you rendered. We
will further assume that you have the correct name and
address of the person who is in your debt (the financially
responsible party who is often not the patient) or that of his or
her spouse if they are married. The next assumption is that
you have the name and address of the debtor’s employer or
know the bank in which he maintains assets. Finally, let’s
assume you have ruled out using a collections attorney who
often charges 35% to 50% of any amount collected, or a col-
lections agency that may take 15% to 30%.

Your time commitment to this process will require at a
minimum, about 60 to 90 minutes of due diligence of which
5 to 10 minutes will consist of the actual presentation of your
story before a judge or an administrative official acting as
such. The remaining 50 to 80 minutes will be given to gath-
ering the appropriate documentation and preparing your
claim. The cost to file your claim can vary from $10 to as
much as $50 depending on the amount you are suing for. In
some states, the filing fee may differ depending on whether
you are filing as an individual or as a corporate entity such as
a PC, PA, etc. If you win your case, the filing fee will be
incorporated in the amount you are awarded.

Your first step is to get the initial claim form from the
SCC in which you are going to file your claim. A request by
telephone is usually sufficient; however, depending on the
rules of the court, sometimes a written request with a
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stamped, self-addressed envelope may be required. Whether
you are filing as an individual (“a natural person”) or a cor-
porate entity, may be a factor insofar as the type of form you
must use. To complete this form you will need the following
information:

1. The correct name and address (a PO box number is
not acceptable) of the party you are bringing suit
against.

2. The dollar amount you are claiming they owe you.

3. The date at which time the debtor began owing you
that money; in other words the date at which time
the account became delinquent. The judge will use
that date to assess any interest that you are owed.

4. Finally, the reason you are owed the money. This
reason will almost always be breach of contract by
failing to pay for services rendered which can be
simply stated as “fee due for professional services
rendered.”

Your court will inform you as to how many cases you
may file at any one time for any given court session. For
example, in Brooklyn, NY, it is 2 cases per session or a max-
imum of 5 cases per month. It is advisable to take advantage
of this limit because you will almost always be required to be
present in court. Yes, you will have to take time out of the
office or use your day off unless your state or county court
system offers an evening session.

Even though you will personally have to attend the hear-
ing, you may send a staff member to file the claim with the
SCC. You may also file by mail. When enclosing the appro-
priate filing fee, check with the court first as often a person-
al or business check is not accepted. The advantage of filing
it in person is that the clerk of the court will give you the date
on which your case will be heard. Should this date present a
problem, you will then be able to hold off filing until anoth-
er day. You will not be given a choice of dates for your hear-
ing. On filing your claim, besides being issued a court date,
you will receive a case number. Don’t lose this number. A
good idea is to enter this information in the patient’s file.
Although it varies from county to county and state to state,
the average wait time from filing until hearing date, may be a
month or so.

When preparing your case for your hearing, don’t depend
on your memory. A good idea is to chronologically place the
salient information on 5 x 8 inch index cards. Remember the
“KISS” principle; the judge or hearing officer that session
will be hearing a great number of cases and a simple straight-
forward story will go a long way. You will be permitted to
read from your cards. It is rare to require more than 5 to 10
‘minutes to “state your case.” Have all of your supporting doc-
umentary evidence handy, organized, and ready to be pre-
sented as you are relating your facts.

The plaintiff, you, presents first after which the defendant
is given the opportunity to respond. You are allowed to inter-
rogate or cross-examine the defendant, and he or she is
allowed to then question you. Be prepared and have pencil
and paper with you. When the judge says: “do you have any-
thing else to add?” if you respond “no,” you will not be per-
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mitted to say anything else so be sure you have spoken your
peace. Remember when you enter the hearing room leave
your ego and your “attitude” at the door. Be calm and even-
tempered and behave respectfully to both the judge and the
debtor even when he or she misstates the truth.

It is important to understand that the mission of the SCC
is to provide “substantial justice.” Toward that end the rules
that usually govern other court proceedings are typically
modified to allow the parties to fully air the facts of their case
whether they are articulate speakers or not. The administra-
tive evidence you will generally need to present should con-
sist of the contract or truth-in-lending statement that you had
with the patient, the payment ledger, and whatever documen-
tation you have relative to your collection efforts. X-rays,
models, or treatment card information will not be necessary
unless the defendant debtor uses as a defense or counterclaim
that the service you performed was of such a poor quality that
this presented them with a valid reason for nonpayment.
Without an expert witness such testimony should not even be
allowed. In general, be prepared to “object” when hearsay
evidence is being offered.

The following list is representative of the types of evi-
dence you may need to support your case:

* A signed contract or document showing the agreed on fee
for the services performed.

* The patient’s/customer’s/client’s ledger card (statement of
the account) showing the dates and amounts of all pay-
ments made and the remaining balance due or outstand-
ing.

* Witnesses who are willing to come to court to give rele-
vant testimony on your behalf. (Witnesses who may be
unwilling to be present and testify can be compelled to do
so by having a subpoena served on them. You can obtain a
subpoena for a witness at no cost by requesting it from the
SCC clerk. To serve a subpoena, you will need to have the
witness’ name and address.)

* All canceled or postdated checks, as well as any checks
that were returned due to “insufficient funds.”

» Any treatment or account transaction information to help
you with dates.

* Any bills or receipts that were incurred, ie, lab bills.

* Other documents that are relevant to the case, eg, letters to
and from the provider of the service and the debtor.

¢ Documents or records that may be held by the debtor,
other persons, or institutions or organizations other than
the debtor such as insurance company claim forms show-
ing that the patient was paid even though you were not.
Such records can also be obtained by serving a “Subpoe-
na for Records” known as a “Subpoena Duces Tecum,”
which can be obtained at no cost on request from the SCC
clerk. All document(s) you wish to subpoena, must be
described with some specificity.

All subpoenas, whether for witness or for records, require
that they be “served.” The fee for a process server to do this
may vary from $35 to $50. A staff member over 18 can deliv-
er it as well.

Acting aggressively will sometimes yield results you didn’t
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count on. Some people simply can’t stand having the threat of
going to court hang over their heads. A week before the hearing
date is a good time to propose a settlement if you can muster
one up. The career debtor, of course, will not be budged.

Tt is rare that the debtor ever brings an attorney or a wit-
ness. The scenario most often encountered as follows. At the
hearing, the debtor fails to appear. You will present the facts
of your case and supporting documents before a judicial hear-
ing officer; this will probably take less than 5 minutes. The
hearing officer may ask a few questions to clarify the réason
for requesting the money you believe you are owed. Most, but
not all, judges are kind and patient. If you seem to have a
stern and controlling one, consider it to be the luck of the
draw and take it in stride.

In my experience the judge’s clerk will always send the
decision in the mail. The piece of paper you receive with the
decision is called a “judgment,” and the hearing you partici-
pated in is called an “inquest.” You are now a judgment cred-
itor and the debtor is called a judgment debtor. Winning a
judgment in your favor does not guarantee that you will col-
lect anything nor does it compel the debtor to pay you. How-
ever, because you are now a judgment creditor, it grants you
the right to pursue other legal avenues.?

Small claims court actions are sometimes filled with
unexpected twists and turns that run the gamut from the
debtor paying immediately to filing for bankruptcy and a
myriad of possibilities in between.* Collecting on your judg-
ment always begins with a request for payment of the money
legally owed you as a result of the judgment obtained (the
debtor has also been sent a copy of the judgment). In your
contact with the debtor, preferably by letter, you should
strongly note that in the event of continued nonpayment, the
judgment permits you to:

1. Mar the debtor’s credit rating by having the judg-
ment made a matter of public record insofar as it
will be reported to all the major credit agencies.
This report will remain for 7 years even after the
debt it is paid.

2. Have the debtor’s salary garnisheed. This will
require notification to their employer; something
they‘ may not wish to happen.

3. Have the debtor’s property (bank account) attached
by the marshal or sheriff through the use of an
income and/or property execution.

To report the debt to a credit-reporting agency, you need
to have the “last known” residential address of the debtor. In
addition, you must register a “true” copy of the judgment in
the debtor’s county clerk’s office, city hall, town clerk’s office,
or the clerk’s office of the court of appropriate jurisdiction;
depending on the state in which you live. This procedure can
be done by mail and entails a fee ($25 in New York).
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To accomplish the second item, you will need the address
of the debtor’s place of employment. Again, you will need to
file the appropriate documents with sheriff’s or marshal’s
office; they will inform you of the type of form(s) you will
need. The form(s) typically ask for your name and address,
the debtor’s employer or the location of his place of employ-
ment, and some basic information related to the judgment
such as the case number, the date of the judgment, and the
amount awarded, etc. You must indicate that you are acting
as your own attorney by placing the Latin words “Pro Se” by
your signature. Again, there is a small fee for filing these
documents.

To accomplish the last item, especially as it relates to hav-
ing a bank freeze the debtor’s account, requires you to know
the name and address of the bank in which the debtor has an
account. In New York, a “Subpoena for Information and a
Restraining Order” can be obtained at the SCC clerk’s office.
It can be served by mail on any bank, organization, or institu-
tion that may have information relating to the location or
amount of a debtor’s assets or place of employment. For pur-
poses of garnishment, you will have to file a form, which the
sheriff or marshal can provide, that specifies some basic
information of the type noted here. As usual there is a small
fee for this service. _

Obviously this topic cannot be comprehensively covercd
in the short space provided in this column. The point to take
home is that SCC should not be excluded as a viable method
to collect the fee you worked so hard for. In many cases, the
amount may be worth the trouble and inconvenience. More-
over, if the case is a “clean one” (you’ve done everything
right and your records support you), you need not fear the
proverbial countersuit. Finally, you will feel good about your-
self in that you stood up for what is right and you refused to
be taken advantage of.

There is one other thing to learn from this experience.
Like many areas of medicine, one’s financial health and well
being is best served by practicing prevention. If you don’t
allow debts to develop, you never have to deal with their con-
sequences. This crosses over the line from risk management
into the arena of practice management and is best covered by
another type of practitioner.
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